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in the Sea of Japan
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This paper explores the possibility of international cooperation in the manage-
ment of fishery resources in the Sea of Japan (known as the Eastern Sea in
Korea)! The central question | will address is: What have these countries learned
from their postwar experiences in dealing with each other that is of relevance
to the future management of the fisheries resources in the Sea of Japan? The
study will conclude with an exploration of areas where mutually beneficial
cooperation can be expected as well as areas where obstacles exist.

Although the geographical focus of this analysis is limited to the Sea of
Japan, fishing activities and relations outside this area involving any of the
countries facing this sea—Japan, the former Soviet Union, the Democratic Peo-
ple’s Republic of Korea (DPRK), and the Republic of Korea (ROK)—have
relevance to the current study. For example, Japan and China have developed
relations with respect to the exploitation and management of fishery resources
in the Yellow Sea, the East China Sea, and the South China Sea, and those
relations will continue to affect Japanese fishing activities in the Sea of Japan.
As well, Japanese-ROK fishery relations extend into the Yellow and East China
seas. Finally, Japanese-Soviet fisheries relations extend into the Sea of Ok-
hotsk and the North Pacific. I will touch upon these relations to the extent
that they have important relevance to international cooperation in the Sea of
Japan.

For the present analysis I use the concept of ‘‘regime,”’ which has been
used by students of international cooperation in such areas as trade, money,
the ocean, energy, environment, resources, and security. According to Stephen
Krasner, a regime is a set of *‘implicit or explicit principles, norms, rules, and
decision-making procedures around which actors® expectations converge in a
given area of international relations.'’? Principles are ‘‘beliefs of fact, causa-
tion, and rectitude’’; norms are ‘‘standards of behavior defined in terms of
rights and obligations’’; rules are ‘‘specific prescriptions of proscriptions for
action’’; and decision-making procedures refer to *‘prevailing practices for mak-
ing and implementing collective choice.’*’ The a%sencc of a mutually useful
regime spelis discord—failure to cooperate in order to attain mutually benefi-
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fect on 12 December 1956, when diplomatic relations were restored between
Moscow and Tokyo. The fisheries agreement played an important role in the
normalization of diplomatic ties.*

The 1956 convention, initially effective for 10 years, covered salmon, trout,
herring, and crab fisheries in waters outside the Soviet 12-mile territorial limits
in the Sea of Japan, the Sea of Okhotsk, the North Pacific, and the Bering
Sea.'® The treaty also set up a commission responsible for assessing the status
of fisheries resources subject 1o the bilateral treaty and for determining catch
quotas for each party in the high-sea areas of the Northwest Pacific. An im-
portant feature of the commission was that its recommended quotas were direct-
ly binding on both parties.' On the question of control, Tokyo and Moscow
readily agreed on the shared right to seize and arrest sus pected treaty violators
and on the flag-state principle for court jurisdiction.

In the subsequent development of the Japanese-Soviet fishery regime, there
were many surprises, at least for the Japanese. In February 1968, the Presid-
ium of the Supreme Soviet issued a decree concerning the continental shelf,
and this necessitated new fishery talks between Tokyo and Moscow. Negotia-
tions in 1969 produced an agreement concerning Japanese crab fisheries in the
Northwest Pacific, but the accord noted both the Soviet claim that the con-
tinental shelf resources in question belonged to Soviet sovereignty and the
Japanese position that such resources should be defined as **high-sea resources”’
under no unilateral national jurisdiction. The one-year agreement was
renegotiated each year until 1976, with the limits on Japanese crab fisheries
becoming more stringent every year. The Japanese tsubu (sea snail) fishery in
the Northwest Pacific met a similar fate, Subject to bilateral agreement begin-
ning in 1972, this small but important Japanese fishery experienced a gradual
decline due to increasing constraints arranged through negotiations between
Moscow and Tokyo.

Against the backdrop of the third United Nations Conference on the Law
of the Sea (UNCLOS III) and the growing tide of national ocean enclosure,
Moscow established a 200-mile fishery zone effective | March 1977.% The Soviet
Union included in its fishery zone, over J apanese protests, areas of the sea sur-
rounding the disputed islands, known in Japan as the **Northern Territories’’
The ensuing deadlock between Tokyo and Moscow resulted in the suspension
of Japanese salmon fisheries in the Northwest Pacific in 1977. To make the
situation worse, Moscow served notice in April 1977 that it would terminate
its 1956 fisheries agreement with Tokyo effective 1 May 1978. Unless a new
agreement was negotiated, Japan could lose its Northwest Pacific salmon and
herring fisheries altogether. After several months of intense domestic debate,
Japan decided to counter the Soviet move by extending its territorial sea limit
from 3 to 12 miles and setting up its own 200-mile fishery zone. The twin legis-
lation for the 12-mile territorial sea and the 200-mile fishery zone went into
effect on 1 July 1977. Tokyo and Moscow failed to agree on the delimitation
question, and the two sides concluded a provisional agreement, effective 10
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June 1977, which reflected both sides’ claims.'* The agreement was renewed
cach year until 1984, when it was consolidated into 2 new agreement alogg
with another provisional agreement that was concluded in August 1977 to regu-
late Soviet fishing within Japan’s newly established 200-mile fishery zone.'

Following the conclusion of UNCLOS III in December 1982 and the es-
tablishment of the Soviet 200-mile exclusive economic zone (EEZ) on 1 March
1984,"* Tokyo and Moscow concluded in December of the same year a new
treaty to replace the two provisional agreements on Japanese and Soviet fish-
ing within each other’s 200-mile zones. The new accord required each side to
permit the other to fish in its 200-mile zone,* with each side’s catch quota
to be determined through consultation at an annual Japan-Soviet Fisheries
Commission meeting.'” In accordance with the new UNCLOS treaty, the quota
determination was to take into consideration the ‘‘condition of resources,”’ the
coastal state's ‘‘own harvesting capacity, the traditional catch and metheds of
fishing by the other country, and other relevant factors”’ (Article 2). Also fol-
lowing the 1982 convention, the bilateral agreement called on cach party to
comply with the resource conservation measures that the other side may take
within its 200-mile zone (Article 4). Moreover, the agreement called on the two
governments to ‘‘cooperate in the conservation and optimal utilization of the
living resources’’ within their 200-mile zones (Article 5). The treaty has been
extended until today.

Through the consultation at the annual bilateral fisheries commission meet-
ings, Japanese fishing within the Soviet 200-mile zone has been placed under
increasingly restrictive control. The Soviets have persistently sought to equal-
ize the actual size of the harvest rather than the total quota for each side and,
more recently, to extract 4s many fishing fees as possible from the Japanese
side. The Soviets evr..iually succeeded in both efforts. For example, for the
1987 fishing season the Japanese were required to pay 1,290 million yen for
their quota of 100,000 tons in the Soviet waters, in comparison with 200,000
tons for which no fees were required. The Soviet fishing in Japan's 200-mile
zone was limited to 200,000 tons.'' The most recent agreement concerning
Japanese and Soviet fishing within each other’s 200-mile zone in the 1991 fishing
season provided for a Japanese payment of 1.1 billion yen in fishing fees for
a quota of 35,000 tons and also included a fee-free Japanese quota of 182,000
tons. The Soviet quota in Japanese waters was set at 182,000.' The Soviet side
has also been frustrated by Japanese violations of the 1984 agreement.*® To
deal with this issue, the Soviet-proposed system of checkpoints was introduced
into the bilateral fishery regime in 1988, whereby all Japanese fishing boats
operating under the bilateral agreement were required to pass designated loca-
tions for inspection. This system continues today.

In the meantime, in April 1978, Tokyo and Moscow concluded a new agree-
ment on Japanese salmon fisheries in the Northwest Pacific. Along with quota
cuts, Japan for the first time accepted the principle of the “‘state of origin’*—
that is, the state in whose waters anadromous stocks of fish originate has sover-
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¢ign claims to those resourcces. Morcover, again for the first time, Japan was
required to pay. sicooperation fees” (1.76 billion yen in 1978) to defimy pant
of the cost of Soviet salmon resource preservation efforts. This feature has since
become a permanent element of the Japan-Soviet salmon fisheries relations.*!
The 1978 agreement was then replaced by a new one in 1985. The most divisive
issuc then concerned the coastal state's sovereign rights to anadromous spe-
cies of fish outside its 200-mile EEZ. The 1985 agreement settled this issue
by Japanese recognition of the Soviet Union’s primary interest and responsi-
bility concerning anadromous species originating in its rivers (Article 2, para.
1) and its right to institute regulatory measures vis-a-vis salmon within and
outside its economic zone (Article 2, para. 2). This was in line with a similar
provision of the 1982 UN Convention on the Law of the Sea (Article 66, para. 1).

According to the new agreement, salmon fisheries were to be permitted
only within the 200-mile zone. This also corresponded to the UN Convention
(Article 66, para. 2). The agreement did recognize Japan’s financial contribu-
tion to the reproduction of salmon stucks in the Soviet Union and stated that
Moscow would give a special consideration to Japan and determine the lat-
ter’s fishing conditions through bilateral consultation (Article 2, para. 3). Fur-
thermore, control of salmon fisheries beyond the Soviet 200-mile zone was to
be executed on the basis of agreement between the two countries (Article 2,
para. 4). The determination of fishing areas, methods, and periods was also
placed in Soviet hands for the first time (Article 3). Moreover, whereas the previ-
ous agreement had left to Japan the allocation of its total quota among fish-
ing areas, the new accord specified the tonnage and the number of each type
of fish that could be caught in each area (Article 3). The 1985 accord also
provided for bilateral cooperation in scientific research of fisheries (Article 3,
para. 1), for consuitation of scientists and experts concerning the coordina-
tion and execution of cooperative scientific research (Article 3, para. 1), and
for cooperation on the improvement of technology and methods for catching,
propagating, and culturing fishery resources (Article 3, para. 2). The agree-
ment also called upon the two governments to cooperate on the conservation
and management of living resources of the Northwest Pacific outside the
200-mile zones (Article 4). Finally, the agreement charged the bilateral fisher-
ies commission with the responsibility for assessing the status of the fisheries
and fish stocks within the scope of the new agreement, including the determi-
nation of Japan’s quotas within and outside the Soviet 200-mile zone (Article
7). These arrangements continue today.

The successive bilateral consultations have resulted in gradual but un-
mistakable declines in Japanese quotas of salmon catches outside the Soviet
EEZ-—from 24,500 tons in 1987 to 11,000 tons in 1990. The most recent agree-
ment on Japanese salmon fisheries in 1991 requires the Japanese to pay almost
2.84 billion yen for a quota of 9,000 tons.™ Thé Japanese quota cuts are in
line with the Soviet Union’s proclamation in recent years that by 1992 all for-
eign catching of salmon of Soviet origin outside the 200-mile EEZ will be
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banned. In 1991, in connection with the move among the United States, Can.
ada, and the Soviet Union io conclude a multilateral North Pacific fisheries
agreement prohibiting all salmon catching beyond their respective 200-mile
limits, Tokyo announced it would accept the ban. On the other hand, the
Japanese side has successfully increased its annual salmon quota within the
Soviet EEZ since 1988 (2,000 tons in 1988 and 5,000 tons, 6,000 tons, and 8,000
tons in the following years)—in effect in return for Japanese financial and tech-
nological participation in bilateral salmon joint ventures.*

These arrangements make it evident that the two sides can accommodate
each other, with Moscow ensuring salmon allocations to Tokyo and the latter
providing the former with financial resources. This pattern is also apparent
in the development of fishery joint ventures between the two countries since
1987. The impetus for joint ventures came from a Soviet proposal in 1987 for
Japanese capital and technological participation in the development of salmon
hatcheries on Sakhalin Island. The first fishery joint venture company (Pirenga
Godo) came into being in July 1988.2* Now in its third year, the venture still
operates in the red. Such a financial situation notwithstanding, both the Jap-
anese government and the fishery concerns wish to maintain access to North
Pacific salmon through bilateral arrangements including joint ventures with
the Soviets. There are today seven other Japanese-Soviet joint ventures in the
~ Soviet Far East that concern the production, processing, distribution, and sales
of fishery resources.?’

Other clements of the present Japan-Soviet bilateral fisheries regime in-
clude annual consultations between Japanese and Soviet scientists and fisher-
ies experts® and private-level arrangements for (1) Japanese crab fisheries off
Sakhalin, in the seas of Japan and Okhotsk, in exchange for fisheries cooper-
ation fees;?? (2) Japanese sea-kelp and sea-urchin production around the Soviet-
controlled Kaigara Island, east of Hokkaido; (3) Japanese purchase at sea
of Alaska pollack and herring;”* and (4) Japanese madara (Gadus macrocepha-
lus) drag net fishing in the Soviet EEZ.*®

JAPAN-ROK FISHERIES REGIME

The fisheries relations between Japan and the ROK in the postwar years were
tense, acrimonious, and occasionally even violent. Establishment of a stable
bilateral fisheries regime had to wait until the normalization of diplomatic re-
lations between the two countries in 1965.*' Following 13 long years of off-
again, on-again negotiations, Tokyo and Seoul concluded a government-level
fisheries agreement in 1965.%?

The objectives and general principles guiding the government-level agree-
ment were stated in its preamble: (1) to maintain a maximum sustainable yicld
of fishery resources of mutual interest to Japan and the ROK; (2) to contrib-
ute to the preservation and rational exploitation and development of the
resources; (3) to respect the principle of freedom of the high seas except in
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areas otherwise specified by the agreement; (4) to eliminate the causes of con-
flict stemming from the geographical proximity and the intersection of fishing
activities of the two countries; and (5) to cooperate for the development of
the two countries’ fisheries.”

The 1965 agreement recognized each party’s right to establish an exclu-
sive fishery zone up to 12 miles from its baseline.’* Qutside the ROK fishery
zone were established ‘‘joint regulation zones’’ in which the two governments
would take provisional measures limiting the number and size of fishing boats.”
Japanese fishing boats in the joint regulation zones were limited to 1,700 in
number at any time and 60 tons in size. The agreement adopted the flag-state
principle for control and court jurisdiction outside the 12-mile fishery zone.**
Outside the joint regulation zones were established ‘‘resource survey zones’’
in which the two governments would conduct scientific surveys to assess the
condition of fishery resources in the area.’’ The 1965 agreement also estab-
lished a binational fisheries commission charged with the responsibility of dis-
cussing and providing advice on (1) scientific studies and regulatory measures
based on such studies, (2) the delimitation of the joint resource survey zones,
(3) provisional fisheries regulatory measures, and (4) matters concerning the
safety and order of fishing and general procedures for handling accidents in-
volving fishing boats.

The 1965 agreement also obligated the two governments to take necessary
measures to ensure the safety and order of fishing operations and to settle ac-
cidents smoothly and expeditiously and provided for dispute settlement proce-
dures. Accordingly, a private-level agreement was concluded in December 1965
providing for detailed rules for safe fishing and for the establishment of a
private-level binational committee for expeditious resolution of accidents. It
also established a binational committee to deal with cases involving Japanese-
ROK fishing accidents in the joint regulation zones and surrounding waters.
Initially, the government agreement was to be in force for five years but it has
been extended since 1970.

A number of important developments have taken place since 1965, and
occasionally they have threatened the stability of the bilateral fisheries regime.
The first such development was the establishment of Japan’s 12-mile territo-
rial sea and 200-mile fishery zone in 1977.* At the time Tokyo was consider-
ing extension of Japan's fishery jurisdiction from 12 to 200 miles, fishermen
in the western and southwestern parts of the country were fearful that such
a move would prompt the ROK and China to establish their 200-mile fishery
zones, forcing Japanese fishing out of the Korean and Chinese coastal waters.
The most important Japanese fisheries in the area, isei sokobikiami (bull trawl),
yielded 206,000 tons of fish valued at 71.9 billion yen in 1977. Of this, more
than 90 percent came from within 200 miles of the ROK and Chinese coasts.
Another major Japanese fishery in the area, enyo mgkiami (pelagic purse scine),
produced a total of 280,000 tons of fish in 1978 representing 34.8 billion yen.
Of this about 60 percent came from within 200 miles of the neighboring coun-
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tries. Additionally, otter trawl and squid angling collectively produced 5.4 bil-
lion ven in the southern part of the Sea of Japan off the ROK coast and 72.8
billion yen in the East China and Yellow scas.’® To protect these fisheries, Japan
decided to exclude Chinese and ROK nationals from application of the legis.
lation establishing the Japanese 200-mile fishery zone. Also exempted from
the legislation were the East China Sea, a part of the Pacific Ocean adjacent
to the East China Sea, the Yellow Sea, and the Sea of Japan west of longitude
135 degrees east.

In April 1978, the ROK established a 12-mile territorial sea. As a result,
the 1965 fisheries agreement upon which the two countries’ 12-mile fishery
zones had been based had practical effect only in limited areas of the sea sur-
rounding the Tsushima Islands where Japan retained the 3-mile territorial limit.*

Another development that continues to affect the stability of the post-1965
bilateral fisheries regime has been the modernization and expansion of the ROK
offshore and distant-water fisheries. This has increased the number of inci-
dents involving Japanese and Korean fishing boats in the Sea of Japan. In-
deed accidents have been a permanent feature of the post-1965 bilateral fisheries
regime. Initially Japanese fishing operations caused most of the trouble. As
the ROK fisheries experienced an unprecedented expansion since the mid-1970s,
however, the ROK caused a total of 323 accidents in comparison with 71 acci-
dents caused by Japanese fishing. Resulting damages paid by Japanese and
ROK fishermen between 1965 and 1984 amounted to 306,485,008 yen and
14,034,996 ven, respectively. Although the dispute settlement procedures of the
1965 government and private agreements did not preclude recourse to court
adjudication, fishermen of the two countries have opted to settle most of their
complaints through the private-level binational committee.*' Since the mid-
1970s, ROK fishing has also increased dramatically in Japanese coastal waters
outside the joint regulation zones, including the bilateral fishery resource sur-
vey zones and Japanese territorial sea and fishery zone. In the peak year of
1982, as many as 984 ROK boats were ciled by Japanese authorities for violat-
ing Japanese territorial sea and fishing zone regulations. The number has since
declined, however.*?

In the meantime, government action became necessary. In response to
Seoul’s concern about the deteriorating condition of fishery resources in areas
of the sea surrounding Cheju Island (Saishuto) and to Tokyo's call for ROK
fishing restraint in the northern coastal waters of Japan, the two governments
agreed in 1980 to call for self-restraint by their fishermen. When trouble con-
tinued, Tokyo and Seoul agreed to extend the provisional arrangement and also
to further strengthen the regulatory measures in the relevant waters.*’ The en-
suing bilateral discussions have highlighted several shortcomings of the fisher-
ies regime established in 1965.*

First, the 1965 fisheries agreement has proved ineffective in controlling
the level of ROK fishing effort off Hokkaido. Particularly problematic have
been the large ROK trawlers operating in those areas in which Japanese trawl
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fisheries are banned by domestic legislation. Second, the existing bilateral agree-
meni has proved ineffective in regulating ROK dragnet, purse seine, squid an-
gling, and conger eel (anago) pot fisheries in areas where Japanese fishing is
domestically prohibited. The number of disputes between Japanese and ROK
fishermen has also grown in alarming proportions. Third, the flag-state prin-
ciple adopted for the control of violations of the 1965 government agreement
no longer suits the Japanese interests. According to Japanese accounts, for ex-
ample, about 85 percent of the fishing boats suspected of violating the bilat-
cral agreement concealed their national identity, making it virtually impossible
for Japanese authorities to report suspected cases to the ROK. Furthermore,
coastal fishermen in northern Japan have begun to press their demand for a
uniform application of the nation's 200-mile fishery jurisdiction against all
foreign fishermen including ROK nationals.*’ The demand has subseguently
sprcad to western fishermen operating in the coastal areas of the Sea of Japan
as we".“

Faced with these problems, Tokyo has proposed revision of the existing
biiateral fisheries agreement, including the establishment of a ‘*fisheries resource
management zone'’ in the area of the sea between the two countries where trou-
ble continues. According to the Japanese proposal, the number of each coun-
try’s fishing boats would be limited in the proposed zone and, breaking with
the past practice of the flag-state control and court jurisdiction, the coastal
state would enforce control against suspected violators of the new agreement.
Japan has also called on ROK fishermen to observe more strictly the otter trawl
prohibition line off Hokkaido and Japanese domestic fishery restrictions in
Japan’s western waters. The ROK has been reluctant to revise the existing bilat-
eral fisheries framework. More specifically, Seoul has argued that the 1965 agree-
meni was negotiated as part of the overall bilateral relations and that,
considering the national sentiments on both sides, time is not ripe for a revi-
sion of the agreement. Seoul has also pointed out, correctly, that the flag-state
principle was incorporated into the existing agreement upon Japan’s insistence.*’

Tokyo and Seoul did agree in October 1987 that ROK traw] fisheries would
be gradually phased out and by April 1991 would be totally eliminated inside
the otter trawl prohibition line and in return Japanese bull trawlers operating
around Cheju Island would be reduced by 50 percent and the fishing period
for the remaining boats would be cut by 50 percent by April 1991. The agree-
ment has been implemented. The two sides also agreed that ROK dragnet, squid
angling, and conger eel pot fisheries in Japan's western waters would observe
strict prohibition by area and period, and Japanese dragnet, squid angling,
and coastal fishing would also be subject to prohibition by area and period.
Third, Japan and the ROK agreed they would strengthen and expand their con-
trol of fishing operations in the areas concerned by extending the joint control
arrangement then in existence in the joint regulatiof zones to surrounding areas,
including the assignment of officials from both governments on the same patrol
boats-** The patrol by the two governments' officials in the affected areas has
also been increased to 10 times a year, each lasting a week to 10 days.”
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The Japanese side believed the new arrangement would have its most ex.
tensive impact on Japanese fishing in the area between the two countries. Fg;
example, bull traw], purse scine, squid angling, and globefish (fugu) long-line
fisheries were expected to lose about 3,000 tons, 1,100 tons, 220 tons, and 40
tons of catch, respectively.*® Japan was willing to suffer these losses, however,
because the need to reduce its fishing effort in the arca was recognized not
only in the ROK but also in Japan against the backdrop of the deteriorating
resource situation.*’ The change in the bilateral fisheries regime has had some
positive results. For example, the number of ROK fishing boats operating off
Kyushu has dropped and ROK violations of Japanese territorial waters have
also declined.*?

On the question of whether Japan should apply its 200-mile fishing zone
legistation uniformly throughout its coastal waters, a simple cost/benefit anal-
ysis still indicates that Japan is better off with the status quo—particularly
in view of the extensive and lucrative Japanese bull trawl and globefish long-
line fisheries off the Chinese and ROK coasts.*’ Japanese fisheries officials
believe that neither Japan nor the ROK can set up a 200-mile fishery zone
without terminating the 1965 fisheries agreement but agree that the existing
agreement should not be terminated until after a substitute arrangement has
been found. Tokyo fears that termination of the current agreement might lead
to resurrection of the Rhee Line, which in the immediate postwar years ex-
tended the ROK's jurisdictional claims far beyond its current limits.**

In conclusion, one may safely observe that although the post-1965 fisher-
ies arrangements between Japan and the ROK have been far from satisfactory
to cither side, the existing regime has provided a modicum of stability in the
bilateral fisheries relations. It has facilitated mutual policy adjustment-~that
is, “‘cooperation’’ as defined in the present study. One can only speculate what
would have happened if the two countries had not developed cooperative ar-
rangements.

JAPAN-DPRK FISHERY RELATIONS

In September 1975, an incident took place that dramatically exemplifies the
precarious nature of the postwar fisheries relations between Japan and the
DPRK. A DPRK military vessel shot at a Japanese fishing boat, the Sho'omaru,
operating off the DPRK coast in the Korea Bay close to the DPRK-PRC border,
and killed two Japanese fishermen and wounded two more. Tokyo failed to
serve its protest to Pyongyang because the two countries had no diplomatic
ties. Without accepting the Japanese claims or admitting the purported respon-
sibility under international law, however, Pyongyang released the Japanese boat
and crew, stated the incident was *‘unfortunate and regrettable;’ and paid
$20,000 to each of the families of the deceased.*’ However, the legal status of
the incident remains unresolved to this day.
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On 1 August 1977, Pyongyang established a 200-mile economic zone and
a 50-mile military boundary zone. The latter was designed to “‘reliably safeguard
the economic sea zone and firmly defend the national interests and sovereignty
of the country.’** The precise outer limits of the military boundary zone have
remained unknown because Pyongyang has failed to make public where and
pow it will draw the straight baselines that are presumed necessary because
of the many indented DPRK coasts and offshore islands. Nor has the exact
pature of the jurisdiction within the zone been clarified by Pyongyang.’’ Fear-
ful as to the fate of Japanese fishing in the area, Tokyo immediately but un-
successfully protested the establishment of the military boundary zone. Japan
had been catching more than 80,000 tons of fish in DPRK coastal waters.

A private delegation including some members of the Japanese parliament
visited the DPRK in 1977 and successfully negotiated a provisional agreement
whereby Japanese fishing would be allowed to continue within the DPRK eco-
nomic zone but outside the military zone.’* The agreement also established
a nongovernmental binational fisheries committee to review and determine the
state of Japanese fishing in the DPRK exclusive economic zone. The agree-
ment resulted in the loss of an estimated 20,000 tons of Japanese fish catch
(about 25 percent of the estimated catch in 1976), or about 8 billion yen (20
percent of the estimated value in 1976). Particularly hard hit were the Japanese
bull trawl and globefish long-line fisheries within the 200-mile zone, both of
which were totally eliminated.**

The precarious fishery relations have continued even after a new provi-
sional agreement was concluded in December 1987 guaranteeing small-scale
Japanese fishing activities within the DPRK-designated ‘‘provisional opera-
tion zone’ established within the 200-mile EEZ but outside the 50-mile mili-
tary boundary zone. The arrangement also reaffirmed an earlier agreement on
Japanese purchase at sea of 50,000 tons of Alaska pollack from the DPRK.
Earlier, when Japan rejected the DPRK demand for a 300,000-ton Japanese
purchase, Pyongyang banned all Japanese fishing activities in the DPRK coastal
areas of the Sea of Japan.*® Since 1988, Japan has been required to pay fishing
fees in return for the resumption of fishing in the DPRK economic zone, the
amount of fees to be reviewed and determined annually through consujtation
by the working-level Japan-DPRK Joint Fisheries Committee.** Another provi-
sional agreement was concluded in 1989, providing for continued Japanese fish-
ing in the *‘provisional operation zone’* off the DPRK in exchange for Japanese
payment of fishing fees for squid angling and ‘‘cooperation fees"’ for driftnet
and long-line fisheries.*’ The arrangement also provided for the transfer of
Japanese sea-kelp processing machinery and equipment to Pyongyang in 1989.

These elements of cooperation may be small at this point, but they are likely
to grow. Cooperation with Japan is certain to benefit Pyongyang in its ambi-
tious effort to expand its fishery production. Th® DPRK planned to expand
its fish production to 5§ million tons by 1989, but it is unclear whether this
goal was attained. The current seven-year plan calls for an annual fish catch
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of 3 million tons, as well as shallow-water aquaculture production of 8 milliog
tons, for 2 total of 11 million tons of marine production.* In the mid.1080;
it was reported that the DPRK fishery production stood at 3.5 million tons,
with Alaska pollack representing the largest share (1,996,000 tons); sardine, an.
chovy, silverfish, invertebrates, crustacea, and seaweeds were the other main
marine products. The per capita production of marine products in the DPRK
equaled world levels. The fishing flect is relatively underdeveloped: only 2,000
of the 11,150 boats operating in the country are motorized. The fleet operates
within the DPRK economic zone and in the Soviet EEZ based on a reciprocal
fisheries agreement between Pyongyang and Moscow. The most important fish-
ing gear are trawl nets handling 70 to 80 percent of the country’s total catch.¢

COOPERATIVE FISHERIES MANAGEMENT
IN THE SEA OF JAPAN

There is no doubt that Japan holds the key to international cooperation in
the management of fishery resources in the Sea of Japan. It has been the most
extensive user and beneficiary of the marine living resources in the area. Fur-
thermore, Japan has the most advanced scientific and technological know-how
in the exploitation, conservation, and management of marine living resources
in the area. Finally, it has had the most extensive experience in dealing with
the other countries concerned.

If cooperative efforts in the management of fishery resources are to de-
velop, several factors must be present. First, the need to cooperate must be
clearly recognized by the parties concerned. Second, the parties must individu-
ally or collectively possess sufficient technical expertise with which to meet
the substantive requirements of fishery resource management. Third, there must
be sufficient institutional support to initiate and then sustain cooperative ven-
tures in this area. Fourth, there must be a political will to overcome obstacles
that may stand in the way of developing cooperative arrangements. Fifth, the
parties must be persuaded that the cooperative ventures will produce tangible
benefits or an adequate return on investment. Sixth, the parties must expect
equity and fairness to characterize both the procedural aspects and substan-
tive results of international cooperation. Finally, each party must have suffi-
cient confidence in the willingness and capability of the others to carry out
their respective obligations arising out of the eventual cooperative arrangements.

This analysis of the postwar Japanese fishery relations with the former
Soviet Union, the ROK, and the DPRK has amply demonstrated the need to
develop effective international means to manage fishery resources. Unilater-
ally and bilaterally each coastal state has at a minimum imposed increasingly
stiff restrictions on foreign fishing within its coastal waters and at a maximum
forced some foreign operations out of its coastal area altogether. Yet the coastal
state’s need to conserve its fishery resources has often given way to its need
to gain immediate benefits (such as fishing fees) by allowing some foreign fishing
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within and outside its 200-mile zone. Reciprocity has also conflicted with the
need to conscrve and mationally utilize coastal fishery resources, Deterioration
of fish stocks has often been the unfortunate result. This can only be prevented
through mutually reinforcing management and conservation efforts among the
countries in the area.

The essence of fishery management is the rational use of fishery resources
through regulated and efficient exploitation and effective conservation of those
resources for the attainment of a long-term stable fishery. A stable supply re-
quires reliable information on the status of the resources in demand. The anal-
ysis of the postwar fisheries relations in the Sea of Japan has made it clear
that the parties concerned often come up with different and competing resource
assessments. This fact alone argues strongly for coordinated efforts at resource
studies and improved information exchange among the countries.

Marine living resources often travel across maritime boundaries of neigh-
boring states, rendering unilateral resource assessments less than complete, even
inadequate. Fishery resources in the Sea of Japan are no exception. This ob-
servation applies particularly to those anadromous species that spend part of
their migratory life in the area, especially krafutomasu (pink salmon or On-
corhynchus gorbuscha) and sakuramasu (cherry salmon or Oncorhynchus
masou). Other valued stocks of fish in the Sea of Japan that require careful
up-to-date assessments include masaba (mackerel or Scomber japonicus),
gomasaba (spotted mackerel or Scomber tapeinocephalus), sanma (saury or
Cololabis saira), maiwashi (sardine or Sardinops melanosticta), katakuchi-
iwashi (anchovy or Engraulis japonica), urume-iwashi (round herring or
Etrumeus micropus), maaji (common horse mackerel or Trachurus japonicus),
buri (yellowtail), surumeika (Japanese common squid or Ommatostrephes sloa-
ni pacificus), kuromaguro (bluefin tuna), suketoodara (Alaska pollack or Ther-
agra chalcogramma), and nishin (herring or Clupea pallasi).**

Japan’s visible commitment to effective management of fishery resources
is a relatively recent phenomenon. With some notable exceptions of Japanese
efforts to control coastal fishing in the postwar years,*’ virtually all reductions
of Japanese fishing effort in the postwar period have come as a result of for-
eign pressure and policy changes.*® Yet Japanese fishery policymakers today
clearly understand and publicly call for resource conservation and manage-
ment. Japan’s effort in this area has so far focused primarily on its immediate
coasta! areas, but the effort can be extended further offshore.** Moreover, its
increasing experience in resource conservation and management can be trans-
ferred to the other countries in the area. Particularly important in this regard
is the development of fishery propagation technology in Japan. In this area
Japan may be able to make an immediate and sigaificant contribution to in-
ternational collaboration in the Sea of Japan.’™ Japan has also been engaged
in scientific studies of the interaction between mtrine plants and animals.”™

Is there sufficient institutional support for cooperative ventures in the Sea
of Japan? It is apparent that Japan, the former Soviet Union, the ROK, the
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DPRK, and Chira are intent on observing the UN Convention. They have all
signed both the Final Act of UNCLOS Il and the Convention. The conven.
tion will enter into force *‘12 months after the date of deposit of the sixtieth
instrument of ratification or accession’ (Article 308). It is simply a matter
of time. Moreover, many provisions of the convention have already become
customary international law. As I point out in the next section, however, a num-
ber of questions remain as to the adequacy and propriety of certain provisions
of the convention even if the countries with interest in the Sea of Japan are
intent on adjusting their domestic fishery laws and regulations to comply with
the international law.

The next question is: What tangible benefits can the countries in the area
expect from cooperation in the management of fishery resources in the Sea
of Japan? The exact extent of the benefits to the parties is difficuit to esti-
mate. An alternative question may be: What would the countries lose if no
cooperation developed? Some estimates in Japan indicate that enormous losses
to Japan would result from a hypothetical enclosure of the entire Sea of Japan
as exclusive economic zones of the countries surrounding the sea. One study
in the mid-1970s estimated Japan would lose about 35 percent of its squid an-
gling fisheries (or 80,000 tons) and about 60 percent of its offshore dragnet
fisheries (200,000 tons).”* Anather study, published in 1977, estimated that if
the median-line principle were used to divide up the Sea of Japan, Japan would
lose four major fishing grounds entirely, 90 percent of one fishing area, 40
percent of two fishing grounds, 25 percent of another area, 10 percent of two
more areas, and | percent of one other fishing area.” The study recommended
that the countries in the area conduct joint scientific studies of fishery resources,
collectively determine the total fish quota for each of the countries, establish
joint resource conservation zones and joint fishing zones, and carry out joint
fishery propagation projects. it further proposed that foreign fishermen be given
a share of the Japanese trawl fisheries in the Sea of Japan in return for Japanese
access to the neighbors’ coastal waters.” These ideas deserve careful attention.

Finally, Japanese fishery policymakers today realize whatever fisheries re-
lations may develop between Japan and its neighboring countries in the future
must be beneficial not only to Japan’s economy but aiso to its neighbors’. The
postwar record of Japanese behavior often failed to generate foreign confi-
dence in Japan’'s willingness to play an equitable and fair game. This was ini-
tially unavoidable given the overwhelming Japanese presence in their neighbors’
coastal waters in comparison with the negligible presence of Soviet and ROK
fishermen in Japanese coastal waters. The same applied to Japan-DPRK rela-
tions. Today, the Japan-USSR and Japan-ROK fisheries regimes more closely
approximate an equitable and fair game. Japan must fully commit itself to
the idea of fisheries resource management and conservation and thus cultivate
sufficient confidence on the part of its neighbors across the Sea of Japan. Eq-
uity and fairness will be essential to any successful cooperative arrangements
with these other countries in the area,
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INTERNATIONAL COOPERATION
UNDER THE UN CONVENTION

The fishing activities of the countries in the region are currently guided by their
national laws and regulations and by the existing bilateral regimes discussed
above. To the extent that the fisheries-related provisions of the UN Conven-
tion have already become part of the customary international law, such provi-
sions also apply to the fishing operations in the Sea of Japan. What obligations
does the convention entail for the countries? This is the question addressed
here. A number of problems are also discussed briefly.

The relevant provisions of the UN Convention concerning the fisheries
within the EEZ and in the high seas beyond it call for improved technical capa-
bilities of the coastal state as well as incorporation of those provisions into
the existing bilateral fisheries regimes. The latter task clearly requires mutual
policy adjustments and closer consultation among the countries concerned.
International cooperation is also essential if the countries are to comply with
the convention’s provisions concerning the settlement of disputes over the in-
terpretation and implementation of the convention.

One may question the competence of all the countries to fully and pre-
cisely comply with the provisions of the convention. There also remain scme
difficult questions regarding the adequacy and desirability of certain provi-
sions of the convention in providing a sufficiently precise guide for the formu-
lation and execution of domestic laws and regulations in the coastal states that
are parties to the new law of the sea.”

Within the EEZ, whose breadth must not exceed 200 nautical miles from
the baselines from which the breadth of the territorial sea is measured, the
coastal state has ‘‘sovereign rights for the purpose of exploring and exploit-
ing, conserving and managing”’ the living resources of the ‘‘waters superja-
cent to the sea-bed and of the sea-bed and its subsoil.”™* In exercising its rights
and performing its duties in the EEZ, however, the coastal state ‘‘shall have
due regard to the rights and duties of other States and shall act in a manner
compatible with the provisions of this Convention’ (Article 56, para. 2).

The coastal state has a number of obligations with respect to the conser-
vation of the living resources within its EEZ. The coastal state must ‘‘deter-
mine the allowable catch of the living resources’’ in its EEZ; ensure that the
maintenance of the living resources in the EEZ is not endangered by overex-
ploitation; develop conservation and management measures to ‘‘maintain or
restore populations of harvested species at levels which can produce the maxi-
mum sustainable yield’’; take into consideration ‘‘the effects on species as-
sociated or dependent upon harvested species with a view to maintaining or
restoring populations of such associated or dependent species above levels at
which their reproduction may become seriously threatened”’; and contribute
and exchange on a regular basis ‘‘available scientffic information, catch and
fishing effort statistics, and other data relevant to the conservation of fish
stocks’' through competent international organizations with ‘‘participation by
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all States concerned, including States whose nationals are allowed to fish’’ in
the EEZ (Article 61). These obligations presume adequate technical expertise
on the part of the coastal state and its willingness to cooperate with other states,
Such expertise, however, is technically and financially difficult to develop and
sustain. Even in Japan, with its scientific, technical, financial, and bureaucratic
competence, a systematic effort to gather data on the living resources within
its 200-mile fishery zone did not begin until after the zone had become law.
Since then many new species have been discovered in the area. Most stocks
of fish in the Sea of Japan have so far defied Japanese attempts at scientific
assessment. Interspecies interaction is a particularly puzzling scientific ques-
tion that awaits further Japanese effort to cooperate with Soviet counterparts
in joint stock assessments. Moreover, the question of quota allocation between
Japan and the former Soviet Union has also prevented full disclosure of scien-
tific data.”

To promote ‘‘the optimal utilization of fishery resources;’ the coastal state
is obligated to *‘determine its capacity to harvest the living resources of the
exclusive economic zone’” and ‘‘give other states access to the surplus of the
allowable catch’’ when it ‘‘does not have the capacity to harvest the entire al-
lowable catch’’ (Article 62, para. 2). The precise meaning of the *‘capacity to
harvest’’ is unclear, however. Does ‘‘capacity’’ mean actual or potential abil-
ity, or even intended ability?’*

The UN Convention also obliges the coastal state to take into account
a number of factors in determining foreign access to the surplus of the allowa-
ble catch. These factors include ‘‘the significance of the living resources of
the area to the economy of the coastal State concerned and its other national
interests’’; ‘‘the requirements of developing States in the subregion or region
in harvesting part of the surplus’’; and “*the need to minimize economic dislo-
cation in States whose nationals have habitually fished in the zone or which
have made substantial efforts in research and identification of stocks®’ (Arti-
cle 62, para. 3). How each of these factors will be weighed and made relevant
to the allocation of the surplus is left unanswered, however, and will most likely
be subjected to the often arbitrary discretion of the coastal state.”

Nationals of other states fishing in the EEZ must ‘‘comply with the con-
servation measures and with the other terms and conditions established in the
laws and regulations of the coastal State!’* In enforcing its laws and regula-
tions, the coastal state may take necessary measures, including boarding, in-
spection, and arrest and judicial proceedings (Article 73, para. 1). The coastal
state must, however, promptly release arrested vessels and their crews upon the
posting of reasonable bond or other security (Article 73, para. 2).

For fish stocks occurring within the EEZ of two or more coastal states,
the UN Convention stipulates that the states concerned ‘‘shall seek, either di-
rectly or through appropriate subregional or regional organizations, to agree
upon the measures necessary to coordinate and ensure the conservation and
development of such stocks’’ (Article 63, para. 1). For stocks occurring both
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within the EEZ and in an area beyond and adjacent to it, the coastal state and
the statcs fishing for such stocks in the adjacent area *‘shall seek, either di-
rectly or through appropriate subregional or regional organizations, to agree
upon the measures necessary for the conservation of these stocks in the adja-
cent area’’ (Article 63, para. 2).

Systematic data on fish stocks in the Sea of Japan and its adjacent sea
areas are lacking, but there are variably valued stocks that occur within the
jurisdictional waters of more than one of the countries facing or adjacent to
the Sea of Japan. These include chub mackerel (Scomber japonicus), Japanese
anchovy (Engraulis japonica), hairtail (Trichiurus lepturus), conger pike eel
(Muraenesox cinereeus), jack mackerel (Trichiurus japonicus), lizard fish (Sau-
rida tumbil), black scraper (Navodon modestus), and Japanese Spanish mack-
erel (Scomberomorus niphonius).

With respect to highly migratory species, the UN Convention obligates
the coastal state and other states fishing for them to cooperate directly or
through appropriate international organizations ‘with a view to ensuring con-
servation and promoting the objectives of optimum utilization of such species
throughout the region, both within and beyond the exclusive economic zone’’
(Article 64, para. 1).

For anadromous species, the convention recognizes the *‘primary interest’’
of the states in whose rivers such stocks originate (Article 66, para. 1). The
state of origin is obliged to ensure the conservation of anadromous species
originating in their rivers by establishing appropriate regulatory measures for
fishing in all waters landward of the outer limits of its exclusive economic zone
and for fishing beyond those limits (Article 66, para. 2). The state of origin
may establish, after consultation with the other states concerned, total allowa-
ble catches for stocks originating in its rivers (Article 66, para. 2). Although
fisheries for anadromous stocks are to be conducted only in waters landward
of the outer limits of the EEZ, the convention recognizes an exception for fish-
ing beyond the outer limits of the EEZ in cases where the prohibition of such
fishing would result in economic dislocation for states other than the state of
origin (Article 66, para. 3(a)). These states are to be given *‘special considera-
tion’’ by the state of origin in the harvesting of stocks originating in its rivers
(Article 66, para. 3(c)). Enforcement of regulations regarding anadromous
stocks beyond the EEZ must be by agreement between the state of origin and
the other states concerned (Article 66, para. 3(d)). Clearly, all countries in the
region must cooperate on the conservation and management of anadromous
species if they are to comply with these provisions of the UN Convention.

International cooperation is also required for the conservation and manage-
ment of catadromous species. The UN Convention gives responsibility for the
management of these species to the coastal state in whose waters they spend
the greater part of their life cycle (Article 67, par%. 1). Harvesting of catadro-
mous species is limited to waters landward of the outer limits of the EEZ (Ar-
ticle 67, para. 2). In cases where catadromous fish migrate through the EEZ
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of another state, the management, including harvesting, of such fish must be
regulated by agreoment botween the states concerned {Article 67, para, 3},

Moreover, the delimitation of the EEZ between states with opposite or
adjacent coasts must be effected by agreement on the basis of international
law (Article 74, para. 1). Failing agreement within a reasonable period of time,
the states concerned are required to resort to the dispute settlement procedures
provided for in Part XV of the convention (Article 74, para. 2). I discuss these
procedures later. Pending agreement, the states concerned *‘shall make every
effort to enter into provisional arrangements of a practical nature and, during
this transitional period, not to jeopardize or hamper the reaching of the final
agreement!’ The provisional arrangements must not prejudice the final delimi-
tation (Article 74, para. 3). Of course, if there is an agreement in force be-
tween the states concerned, questions relating to the delimitation of the EEZ
must be determined in accordance with the provisions of that agreement (Ar-
ticle 74, para. 4).

The UN Convention recognizes the freedom of fishing on the high seas,
subject to various restrictions stipulated in the convention. All states are obliged
to take conservation and management measures necessary for the conserva-
tion of the living resources of the high seas (Article 117). For the purposes of
the conservation and management of living resources in the areas of the high
seas, international cooperation and negotiations are required of states whose
nationals exploit such resources (Article 118). In determining the allowable catch
and establishing other conservation measures for the living resources in the
high seas, states are required to use the best scientific evidence available to them
to ‘‘maintain or restore populations of harvested species at levels which can
produce the maximum sustainable yield;’ subject to environmental and eco-
nomic factors and taking into account *‘fishing patterns, the interdependence
of stocks, and any generally recommended international minimum standards:
(Article 119, para. 1(a)). States are all obligated to ‘‘take into consideration
the effects on species associated with or dependent upon harvested species with
a view to maintaining or restoring populations of such associated or depen-
dent species above levels at which their reproduction may become seriously
threatened’’ (Article 119, para. 1(b)). Finally, states are also required to con-
tribute and exchange available scientific information, catch and fishing effort
statistics, and other data relevant to the conservation of fish stocks through
international organizations (Article 119, para. 2).

In implementing the UNCLOS provisions, differences and disagreements
may occur among the countries with interests in the Sea of Japan. Does the
UN Convention provide adequate guidance to deal effectively with such differ-
ences and disagreements? Serious questions remain about the adequacy of the
convention’s provisions concerning the settlement of disputes arising out of
the interpretation and implementation of the convention.

Part XV of the convention provides for the principles and procedures for
settling disputes concerning the interpretation or application of the conven-
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tion. Section 1 of this part of the convention provides for the obligation to
settle disputes by peaceful means, the seitlement of disputes by any peaceful
means chosen by the parties concerned, the procedure where no settlement has
been reached by the parties, obligations under general, regional, or bilateral
agreements, and the obligation to exchange views. Section 2 provides for com-
pulsory procedures entailing binding decisions. At the time of signing, ratifi-
cation, or accession to the UN Convention, a state is free to choose one or
more of the following means for settlement of disputes: the International
Tribunal for the Law of the Sea established in accordance with the UN Con-
vention; the International Court of Justice; or an arbitral tribunal constituted
in accordance with Annex VIII of the convention (Article 287).

Many types of disputes are not mentioned in the dispute settlement pro-
visions of the convention and are left to the discretion of the coastal state.?!
Perhaps the most important in this regard is the convention’s provision that
the coastal state is not obliged to submit to the UNCLOS-stipulated compul-
sory settlement procedures ‘‘any dispute relating to its sovereign rights with
respect to the living resources in the exclusive economic zone or their exercise!”
The *‘sovereign rights’’ of the coastal state include discretionary powers for
determining the allowable catch, its harvesting capacity, the allocation of sur-
pluses to other states, and the terms and conditions established in its conser-
vation and management laws and regulations.*’ This provision is understood
to mean that the compulsory procedures apply to disputes over fisheries on
the high seas beyond the EEZ.*

Subject to the provision just mentioned, a dispute is to be submitted to
conciliation at the request of any party to the dispute when it is alleged that
(1) “a coastal State has manifestly failed to comply with its obligations to en-
sure through proper conservation and management measures that the main-
tenance of the living resources in the exclusive economic zone is not seriously
endangered®’; (2) ‘‘a coastal State has arbitrarily refused to determine, at the
request of another State, the allowable catch and its capacity to harvest living
resources with respect to stocks which that other State is interested in fishing’’;
or (3) “a coastal State has arbitrarily refused to allocate to any State;’ con-
trary to its obligation under the UN Convention, ‘‘the whole or part of the
surplus it has declared to exist’’** However, in no case may the conciliation
committee substitute its discretion for that of the coastal state (Article 297,
para. 3(c)).

Finally, when signing, ratifying, or acceding to the convention or at any
time thereafter, 2 state may declare it does not accept any one or more of the
compulsory dispute settlement procedures with respect to three categories of
disputes: (1) disputes concerning sea boundary delimitations or those involv-
ing historic bays or titles; (2) disputes concerning military activities; and (3)
disputes in respect of which the UN Security Council is exercising its func-
tions (Article 298, para. 1).
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What options the countries in the region will choose remains to be seen.
Onic can rcasonably speculate that there will be differcnces and disagrecmaenis
among them over the interpretation and application of the provisions of the
UN Convention concerning the rights and duties of the coastal and other states
with respect to the fisheries within and beyond the areas of their jurisdiction.
To prevent the potentially adverse and complicating consequences of these
problems for international fisheries cooperation between and among the five
countries of the Northwest Pacific quadrille would require frequent and frank
consultation and negotiation.

To reiterate, Japan holds the key. It holds the key because it provides the
necessary governmental and nongovernmental ties with the other countries in
the area. Japan’s extensive experience in cooperating with the former Soviet
Union, the ROK, and China should stand Japan in good stead in initiating
the dialogue that is necessary to develop multilateral cooperation. Once some
experience is gained, the countries in the area have the institutional wherewithal
to develop and maintain cooperative arrangements in the fisheries field. The
establishment of diplomatic relations between the former Soviet Union and
the ROK in September 1990 is a welcome development as well.

The role of the DPRK in international cooperation in the management
of fishery resources of the area is uncertain. Small beginnings were seen in the
nongovernmental fisheries agreement between Japan and the DPRK, but far
greater commitment, probably involving government involvement in the two
countries, must be forthcoming if Pyongyang is to play an active part in fu-
ture cooperative ventures in the area. The ongoing talks between Tokyo and
Pyongyang for the establishment of diplomatic relations may well lead to im-
proved bilateral fishery relations between the two countries. Here, more than
anywhere else in the Northwest Pacific quadrille, sufficient political will must
be created on each side to overcome the long years of hostility and suspicion.

There are potentially disruptive factors in Japanese-Soviet and Japanese-
ROK relations. The most troublesome is the territorial dispute between Japan
and the former Soviet Union, but the pragmatism that has characterized the
two countries’ fishery relations so far may very well continue until the dispute
is settled in one way or another. Similarly, the Japanese-ROK dispute over the
sovereignty of Takeshima (Tokto) Isiand may well be moderated or controlled
by the two countries’ pragmatism. When the ROK extended its territorial limit
to 12 nautical miles in April 1978, the territorial dispute was reignited, but ap-
parently the two governments have since preferred to avoid the issue. The
Tokyo-Seoul agreement in January 1974 on the joint development of the mineral
resources of the continental shelf to the west of Japan demonstrated that the
two governments could develop mutually beneficial arrangements by shelving
the potentially explosive territorial issue.!® If tangible benefits can be foreseen
from cooperation in the Sea of Japan, the scientific, technological, and finan-
cial resources of Japan and the ROK can be put to constructive use for mutual
benefit.
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If Japan, the former Soviet Union, the ROK, the DPRK, and China are
to maintain their status as five of the most important fishing nations of the
world, it is imperative that they learn to cooperate with one another, bilater-
ally or multilaterally, in the effective management and efficient use of fishery
resources. The alternative—conflicting claims and unbridied competition—
will surely bring about irreversible consequences, unwanted deterioration of
nature’s bounty, and in the end harm those whose livelihood depends criti-
cally on the stable supply of marine living resources.

RECOMMENDATIONS

In concluding this paper, 1 wish to put forth several recommendations to pro-
mote international cooperation in the area of concern.

First, international law scholars of the five countries should be brought
together in either bilateral forums or, ideally, multilateral forums to compare
their nations’ laws and regulations regarding the fisheries within their respec-
tive areas of jurisdiction and determine where conflict may arise due to in-
compatible legal provisions and state practices. They should also identify
discrepancies between the practices of their respective governments with respect
to the relevant laws and regulations on the one hand and, on the other, the
international law of the sea as represented by the UN Convention on the Law
of the Sea. Included in their agenda may be, among other things, clarification
of their respective governments’ interpretation and practice with respect to those
provisions of the UN Convention that remain ambiguous, inadequate, or other-
wise problematic. The presence in private capacity of a UN official versed in
the international law of the sea may facilitate the discussion as well. The par-
ticipants may also inform each other of developments surrounding their respec-
tive countries’ preparation for ratification of the UN Convention. Although
the purpose of such forums should be strictly scholarly, participants may wish
to put forth recommendations for avoiding potential conflict. This will allow
a free exchange of information and ideas without prejudicing the participants
in terms of their national identity.

Second, independent forums of fisheries experts from the five countries
should be established to exchange information on the important aspects of the
fisheries resources and fishing activities in the Sea of Japan. Again, the pur-
pose should be strictly for a free exchange of information. This will help the
participants gain access to badly needed data on the status of fisheries resources,
the scope of nationa! fishing activities, and the impact of the latter on the for-
mer. The presence in a private capacity of an FAO official familiar with the
issues of fisheries resources and fishing practices in the areca may be useful as
well. Such forums should distinguish themselves clearly from government-
appointed fisheries commissions that annuaily exchange and review informa-
tion on similar matters in order to determine allowhble national catch quotas
as part of the bilateral fisheries regimes studied in the present analysis. The
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forums will also be helpful in assessing the level of demand for the variably
valued fishes in the countries concerned. The swapping of catches according
to the different nationa: market demands is an idea that may be explored in

these forums.

Third, exchange of information among the participants in these two fo-
rums may be facilitated by the use of modern communications technology such
as the computer and other electronic equipment. Participants should inform
each other of the availability of such facilities and, to the extent possible, as-
sist each other in gaining access to the technology. They may form an infor-
mal transnational ‘“‘lobbying’’ group bringing to the attention of possible
funding agencies the need to develop transnational communications networks.

Other logistical cooperation may include the publication of working papers
and proceedings of the proposed forums for both domestic and international

consumption. Again, the funds for this purpose may be raised through na-
tional and transnational efforts.
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